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Introduction:

1. This has been an unusual endeavour. | am normally confronted with two
or more parties looking to me to hear and decide upon a particular dispute.
Normally all the parties are present and present their submissions through
oral evidence, documentary evidence and closing argument. Thereafter my

finding follows.

2. Not all the affected parties have made submissions to this Commission.
Indeed there is no legal or other compulsion for them to do so. The
Commission stands apart from statutory and private arbitration/court
processes and seeks only to examine the circumstances detailed hereunder

with an objective point of view.

3. | emphasized right from the outset that every endeavour should be made to

provide all affected and interested parties with an opportunity to make



written submissions and that opportunity was indeed provided. Certain

written submissions were made and these will be detailed later.

A website was created and well advertised wherein the activities of the
Commission were set out. Specific provision was made for interested
parties to make oral submissions in addition to or as an alternative to
written submissions. Time frames were put in place and these time frames

were communicated on the website and by various other methods.

| was provided with an e-mail address and parties were encouraged to
contact me directly if they felt that circumstances warranted it. | did not
receive any direct submissions. The submissions that were made were
written and forwarded to a more general e-mail set-up on the website to

cater for written submissions.

No specific requests were made for the hearing of oral submissions during
the time frame (12 October 2018) or at all. It is not the intention of the
Commission to prod or prompt anyone to speak. They must do so freely

and voluntarily.

It was agreed that Mr Tony Kamionsky would fund the costs for engaging
my services and a timetable for payment was also put in place. Full
payment was made to me prior to issuing my findings to ensure that the

payments had no influence on my findings.
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| have built up a hard-won reputation for tough-minded independence and
fairness. No amount of money or persuasion will detract me from doing
what | do best and that is to deliver a report which endeavours to hear all
sides, analyses the probabilities and seeks to uncover the truth (however

unpalatable that may be to some).

Background:

The circumstances that led to the establishment of this Commission of
Enquiry can be found under the Heading: ‘About’ on the Commission
website. For the sake of conciseness | mention some of the information

detailed there.

On or about June 2010 some 11 000 members of four umbrella funds (The
Dynamique Umbrella Pension and Provident Funds and the IF Umbrella
Pension and Provident Funds) lost approximately R20 million of their
retirement fund monies to appoint Deloitte to recreate all the member
records. The rationale for the rebuild of all the records was that there had
been maladministration by a previous administrator and that the amount

spent was reasonable and necessary.

Various lawsuits were initiated following this loss of money by the
members. The view was expressed that none of these lawsuits have

provided any clarity on who was responsible for the loss.
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The purpose of the commission of enquiry (as stated on the website) is to
determine who is responsible for the members losing this money. Whilst
this is an important consideration I am by no means limited to expressing a

view on this aspect alone.

| intend to now deal with a survey of the written submissions actually
received. Thereafter | intend to piece together the versions of other
involved parties who did not make written submissions. The most
important persons of that group are the Trustees responsible for making
decisions which resulted in the expenditure of approximately R20 million.
It is important that their voice, in some shape or form, is heard and

evaluated.

Survey of written submissions received:

Three sets of short written submissions were received from Ms Penny

Stolterfoht, Ms Lisa Pines and Mr Mervyn Sacks.

A comprehensive written submission was also received from Mr Tony
Kamionsky. All the submissions were made in the form of sworn

affidavits.

It is not my intention to copy out verbatim each of the submissions
received. These are readily accessible on the Commission website. | will,

however, extrapolate relevant detail as it pertains to the issues at hand.
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Ms Stolterfoht deposed that she had worked in pension fund administration
for over 35 years. She deposed further that she had worked at numerous
pension fund administration companies and companies involved with
pension fund administrations including NMG, People, Pennant, Liberty,

Dynamique, Aon, Heritage, SAB and Cedar EB.

Stolterfoht deposed that she worked at Dynamique from the 5™ April 2006
after which she joined Aon on the 1% February 2008 when Aon took over
the business of Dynamique. At Dynamique and Aon she was an
administration manager and worked closely with the Dynamique and IF

Umbrella funds plus others.

Stolterfoht spoke highly of service levels at Dynamique and mentioned
that all controls that one would expect to see in place at a pension fund
administration company were in place. She also spoke highly of
Kamionsky describing him as the most hands on, conscientious and

knowledgeable boss that she had ever worked under.

Stolterfoht testified further that at Dynamique there was a strong focus on
ensuring that all contributions were up to date, ensuring that all
investments were made and priced properly allowing for offsetting of
transactions where applicable and ensuring that all the unit price builds

were correct.
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Stolterfoht conceded that Dynamique were behind on the audits but that
was due to them having to spend a lot of time on the audits of the IF
Umbrella Funds for the period prior to having taken over the
administration of these funds as they found that things had not been
processed through the system. Notwithstanding this the audits were
progressing well and the Financial Services Board (FSB) had authorised

the required extensions.

Stolterfoht deposed that at no time did Dynamique incur any penalties for
late submissions of audits. They had also brought in extra resources to

assist with the audit preparation work.

It is common cause that Aon took over the business and staff of
Dynamique on the 1% February 2008 at which time Aon took over all the
systems, files and staff of Dynamique and Stolterfoht too joined the

employ of Aon and moved into their offices in Sandton.

Stolterfoht stated categorically that at the time of takeover there were no
problems with the Dynamique member records. After the takeover
Stolterfoht testified that she carried on as Administration Manager for Aon

with responsibility for Dynamique and IF Umbrella funds.

Kamionsky stayed on as a consultant for a brief period following the

takeover by Aon but then his involvement ceased. In addition to losing
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Tony there were 2 other senior staff who left just prior to the Aon

takeover, namely:

e Alyosha Minaar who let at the end of November 2007. He was
responsible for new business installations, investment allocations,
switches, broker and Dynamique fee payments and dealing with

external Asset Managers;

e Tammy Murewa who left at the end of November 2007. She was

the head of accounting.

Stolterfoht highlighted that the loss of all these senior staff members put a
huge amount of pressure on her to the extent that it impacted negatively on

her health.

Stolterfoht raised concerns with her reporting manager at Aon, Mr lan
Young, but received no replacements for these senior staff that had left and

the official reason given to her was that there was no budget available.

The strategy at Aon seemed to be to replace senior staff with more junior

staff on the administration and audit side.

The problem with this approach was that the junior staff did not have the
experience to pick up problems, for example, an experienced administrator

would pick up if a member’s contribution changed a lot and would query if
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this was correct or pick up an error in unit pricing when checking the
member’s transaction history when paying a withdrawal, but a junior staff

member could or would miss such things.

Stolterfoht noted that the work on the outstanding audits seemed to grind
to a halt as Aon, in her opinion, did not commit the required resources to
complete the outstanding audit work and they replaced senior staff with

junior staff.

At Dynamique the company had a technical team of 4 Actuarial resources,
however under Aon this technical team was reduced from 4 people to 1. It

also took Aon 6 months to replace Stolterfoht’s assistant.

Not long after Aon took over they encountered a problem with unit
pricing. Aon imported unit prices incorrectly messing up the pricing on
the system of many of the portfolios. The problem related to conversion of
the unit price from cents to Rands, or vice versa. One of the brokers, Paul

Argent, identified this unit price problem at Aon.

The unit pricing issue at Aon had a knock-on effect and escalated

eventually getting out of control because Aon would not address it.

Stolterfoht testified that she had personally fixed some of the portfolios. It
could be done. It just needed committed resources. lan Young was aware

of the problem and at some point had authorised overtime to fix it.
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However, Aon seemed to not want to continue committing the resources

and related finance cost required to fix the issue.

Stolterfoht expressed the firm opinion that Aon never disclosed to the
Trustees that this had caused the pricing problem and as far as she was
aware, they blamed Dynamique for the problems with the member records.
As an aside Stolterfoht stated that she got the distinct impression that one
of the trustees (David Lepar) was very antagonistic towards Tony
Kamionsky. David Lepar used every opportunity to run Kamionsky down,

be it at lunches with lan Young, in teleconferences, etc.

lan Young and Administration Director Mr Carel Smith were retrenched,

as far as Stolterfoht was aware, a short while later.

Stolterfoht testified that she believed if Aon had continued with the
process of fixing the unit prices the whole rebuild could have been
avoided. In all her years in the industry she had never encountered another
case of records being scrapped and rebuilt from scratch as was done in this

case.

In conclusion Stolterfoht deposed that she eventually left Aon at the end of
July 2009. She was retrenched as part of an Aon restructuring where all
the administration was consolidated under another administration manager.

She indicated that she was not unhappy to be retrenched from Aon as her
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health had been suffering as a result of the stress she had been under. She

left without bitterness towards Aon or any other person for that matter.

After leaving Aon she went to work at Heritage Employee Benefits for
Anthony Cohen who was one of the brokers who had clients in the IF
Umbrella funds. Whilst at Heritage Stolterfoht testified that she had the
opportunity to see the member values from the Deloitte rebuild for one of
Anthony Cohen’s largest clients. She compared these values to the pre-
rebuild values and the values were essentially the same but for the fact that

the rebuild values were 2.5% lower than the pre-rebuild values.

Ms Lisa Pines deposed that from 2006 to 2011 she was the Managing
Director of EMB SA Consultants and Actuaries (Pty) Ltd which was a
participant in the Dynamique SA Umbrella Provident Fund. The company

changed name to Towers Watson (Pty) Ltd in 2011.

EMB joined the fund effective 1 February 2006 and was in the fund when
Aon took over the administration and they were still a participant at the

time of the rebuild in 2010 when 2.5% was deducted from all fund credits.

Pines deposed that when Aon took over the administration in 2008 she did
not check the benefit statements in detail but the amounts appeared

broadly consistent with her expectations.
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Pines testified that she was very upset when she received a communication
from the Trustees advising that they were questioning whether the
Dynamique values were correct and that they were going to be spending
approximately R20 million on rebuilding the records. On receiving the
communication Pines wrote to the Chairman of the Board on the 9%

December 2010 raising her objection. She did not receive a response.

Pines testified that the communications from the Trustees was totally
unsatisfactory. No explanations were given by the Trustees as to what was
not correct about the values and in fact no information was given as to
what process had been followed or why it was necessary to re-do

everything or why the cost was so high.

On 8 February 2011 Pines submitted a complaint to the Pension Funds
Adjudicator raising her objections which included that the fund had been
maladministered and that as a member she should not be required to cover
the cost of the rebuild given that she had already paid administration fees

as part of her contributions.

Pines deposed that in late 2011 she left Towers Watson and the fund and
requested a withdrawal. In early 2013 she had still not been paid her
withdrawal value. Once again she wrote to the Trustees and asked that in
the interest of fairness they add back the 2.5% deducted. Despite

numerous telephonic and e-mail follow ups Pines received no response
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from the Trustees despite Aon confirming that her request had been

forwarded to them.

When the payment was eventually made by the liquidators Pines only
received the value paid out at that date without any explanations or

reconciliation showing how the value had been calculated.

Pines expressed mystification how this could be done. To quote her: “as
things stand | am unable to verify if the value | have been given is correct
or not. | am also not able to verify any amount deducted from my fund to

cover the costs of the rebuild. This is a most unacceptable state of affairs.”

Mervyn Sacks deposed that he is a member of Counterstrike Consulting
CC. He had been in the insurance and employee benefits industry since

1990 and brought 30 years of commercial experience to the table.

Sacks deposed further that his technical expertise is extensive. He holds a
diploma in Tax and is a Certified Financial Planner (CFA) and for many
years was a member of the Financial Planning Institute and was also an

active member of their Employee Benefits ISG Committee.

Sacks testified that he had numerous clients with Dynamique including 9
that were involved in the rebuild of the records. These clients were
primarily in the IF Umbrella Funds but some were in the Dynamique SA

Umbrella funds.
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Sacks indicated that he regularly placed business with Dynamique as the
standard of service they provided was amongst the best in the industry and
they provided online access to their records and monthly pre-billing
statements. Himself and his staff were very hands on and they closely
scrutinized the records of Dynamique and they were satisfied that

everything was correct.

When they encountered anything they were not happy with this was
immediately raised with Dynamique and they took the necessary
corrective action. Tony Kamionsky the CEO of Dynamique was always
very accessible and ensured that any problem they had was resolved

efficiently.

Sacks expressed shock when he heard that about R20 million was being
spent on redoing all the Dynamique records as he was happy with the
Dynamic records and to this day he had not been provided with an

explanation as to what was wrong with the Dynamique records.

Sacks objected strongly to the rebuild and the deduction of the 2.5% cost
from his clients and despite numerous communications with Aon, both via
e-mails and in meetings, all his pleas for information and objections fell on

deaf ears.
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The costs were deducted and he never received any explanations as to
what had transpired other than vague unsubstantiated comments along the
lines of “there was maladministration and so it was justified to rebuild all

the records”

At the end of the rebuild they were just given a value for each member
without any supporting documentation. Sachs commented that they have

no way of verifying whether these values were correct or not.

Mr Tony Kamionsky gave a detailed submission consisting of 40 typed

pages with various references to annexures.

When confronted with detailed submissions such as these it is necessary to
highlight the main key aspects of the submissions so that an interested
third party might understand the nature of the issues at hand. It is a fine
line between providing too little and too much information at this stage.
The trick is to ensure that the information is presented as a coherent whole

free of unnecessary repetition.

Kamionsky’s Executive summary reads as follows:

57.1 “In or about June 2010 the then Trustees of the Funds including
Botha, Lepar and Smith discarded all the records and had
Deloitte rebuild everything costing the members approximately

R20 million in total.
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This rebuild was a fundamentally flawed exercise that was

never going to produce correct records.

This Rebuild flouted pension administration laws, practices and
governance. In addition the Rebuild did not achieve its
objectives; instead it created an asset liability mismatch and
produced a set of incorrect member values. The Rebuild was

therefore fruitless and wasteful expenditure.

There never was any maladministration by Dynamique. Botha,
Lepar and Smith (or any other party for that matter) never
produced any evidence of any wrongdoing by Dynam-ique or
me. They also never produced any evidence that the
Dynamique records were wrong and in fact the records that

they discarded may have actually been correct.

In addition Botha and Smith allowed the Funds insurance
policies to lapse by not paying the premiums, leaving the Funds

with no insurance cover to pick up the Rebuild Cost.

The Trustee that came after Botha, Lepar and Smith, namely
Rollason, failed to disclose a material conflict of interest and
hindered the Members efforts to recover money from Botha,

Lepar and Smith.”
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Kamionsky introduced himself as an Actuary with over 20 years’
experience in the insurance, employee benefits and pension administration
industries. He indicated further that he was a director of Dynamique and
had been since its formation in about May 2005. He was also Trustee of

the Funds for the period that Dynamique administered the funds.

I will now deal with content of the main aspects raised by Kamionsky in

his Executive Summary under the following headings or sub-categories.

Fruitless and wasteful expenditure:

Kamionsky contended that the records discarded may have been correct.
Kamionsky referred to item 7b page 65 (a copy of all such items can be
found on the Vault page of the Commission website) in a letter from Aon

to the Financial Services Board which read:

“This level of data interrogation had forced the trustees to consider
whether the IF Funds assets and liabilities were correctly reflected at a

member, participating employer and fund level”

In a member communication sent by Botha, Lepar and Smith on the 1%
November 2010 (item 71b pg 12) the trustees state:
“In July 2010 the Board of Trustees of the above funds appointed Deloitte

to perform a member level rebuild of the funds. The reason for making the
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decision to undertake this exercise was that the data held in respect of the
funds was questionable and the trustees and current administrator were not

convinced that is was entirely accurate.”

Kamionsky’s take from this was that to question whether something is

right of wrong or to not be convinced of something does not mean it is

wrong.

No expert advice obtained

Kamionsky argued that Botha, Lepar and Smith did not, but ought to have,

sought professional expert advice before proceeding with the Rebuild.

De Loitte appears to have provided that advice but Kamionsky argued that
Deloitte stood to benefit and did in fact benefit from the advice that they

gave to the tune of R18, 2 million.

Clause 42 of the Financial Services Board circular PF130 (attached to
Kamionsky’s submissions as Annexure TK1) appears to envisage expert
advice independently given. Kamionsky submitted that Deloitte’s advice

was neither independent nor expert.

No cheaper solutions sought or attempted
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Kamionsky argued that the Trustees never tried any cheaper options before

jumping into discarding the records and doing a full scale Rebuild.

Kamionsky submitted that if you believe membership data is inaccurate
you download that membership data for each participating employer and
give it to them to check. The employer then advises you of the
inaccuracies, if any, and you adjust the records accordingly — and just like

that you have saved R20 million.

Kamionsky offered another simple solution which might have fixed any
potential problem areas for free — a request to Dynamique to fix identified
problem areas — which they would gladly have accepted and done for free.
Kamionsky submitted that it is standard practice and the behaviour of the
reasonable man that if a contractor does work for you and there are things
you are not happy with, then the very first thing you do is inform the
Contractor and give them an opportunity to fix any problems. Kamionsky
posed the question: Could Dynamique have fixed any problems after
selling the business to Aon? His reply was most certainly yes. Aon did
not buy the entity Dynamique but just the retirement fund administration

book of business from Dynamique.

Hence Dynamique continued to exist after the sale of the business and
although Dynamique wasn’t then administering pension funds, Kamionsky

indicated that he was available to investigate and assist with any problems
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and Dynamique could easily have employed any contract staff required to

fix any problems.

Kamionsky highlighted that Botha, Lepar and Smith only obtained two

quotes for the Rebuild and sought quotes from expensive sources.

To compound matters the Trustees commented on the aspects of costs at a
trustee meeting dated the 26" May 2010 (see Item 7b pg 55), stating that a
cost of R8 million to R11 million would be reasonable. Kamionsky
interpreted this to mean that even Botha, Lear and Smith believed that the

R18.2 million spent was excessive.

Kamionsky indicated that without too much effort he was able to obtain a

significantly cheaper quotation. (See Annexure TK2)

Duty of care that Trustees owe to members.

Kamionsky made a specific detailed submission that Trustees must act
with due care and diligence i.t.o Section 7C(2)(b) of the Pension Funds
Act, no 24 of 1956 (as amended) and that the Trustees did not meet their
responsibility to act with greater care and caution than as if they were

dealing with their own money.

The Pension Funds Adjudicator was seized with the dispute between the

Trustee and members on two occasions. More about this later. In the first
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determination the Adjudicator stated as follows: “Although the definition
of expenses above allows the trustees to deduct any other costs they may
regard as expenses, this does not give them an unlimited power to use the
members fund credit or contributions allocated to their members fund

value to fund any cost resulting from the negligent conduct of the board”

A fundamentally flawed decision:

Kamionsky asserted strongly that the Rebuild was a fundamentally flawed
decision to begin with. He asserted further that you cannot come along 5
or more Yyears after the event and recreate pension fund administration
records and anyone who thinks you can doesn’t understand the

complexities of pension fund administration.

Pension fund administration is complex and involves much personal
interaction between the administrator and the employer, which interaction
is commonly via e-mails and telephone calls much of which there is no
record of 5 years after the event and hence the Rebuild was doomed to

failure even before it began.

Kamionsky expanded on this aspect in much detail in his submissions.

A review of the actual Rebuild:
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Kamionsky then turned his attention to the finding of Deloitte. His
criticism of their finding can for the sake of brevity and conciseness be
encapsulated under the following sub headings. Please note that each

subheading in turn provided further detail and information.

Most findings were irrelevant and inaccurate;

The attempt to trace every investment and disinvestment was misguided,;

The methodology adopted by Deloitte was fundamentally flawed. Deloitte

adopted the principle that “Cash is King”.

Kamionsky argued that the principle of “cash is king” may be sound when
it comes to auditing but it is a fundamentally flawed principle when it
comes to pension fund administration. By way of example it often
happens that a participating employer pays contributions that should not
have been allocated to a member. This is discovered after the fact. It
sometimes happens that cash paid is correct but the employee schedule
supplied is wrong whilst in other cases the cash paid is wrong but the
employee schedule supplied is correct or in some cases both are wrong.
There is no general rule that can be applied in pension administration and
you can’t assume cash is king and each case has to be considered on its

own merits;

Arbitrary dates were used for pricing investments;

Invalid investment instructions were acted upon;
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e Investment returns were given based on non-existent assets;

e Actions were taken based on questionable source documentation;

e Incorrect unit prices were used;

e Tiered asset-based administrator fees were not correctly calculated;

e Reinvestments were not allocated to members;

e The timing of investments was out of scope.

You can’t do pension fund administration in a spreadsheet

Kamionsky commented that Deloitte had used a spreadsheet to produce
their recreated member records. He stated that: “Just for completeness the
reason | know the Rebuild was done in a spreadsheet is that amongst the
Rebuild documentation there was a document entitled ‘“Deloitte
Deliverable Format Finalisation 4 May 2011” in which it stated: “build up

is done in excel as previously presented”.

Kamionsky contended that creating pension fund member records is too
complex a job to be done in a spreadsheet. If it could be done in a
spreadsheet, then why would Dynamique and every other pension

administrator, have spent millions of Rands on administration systems?
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Kamionsky cited a number of examples why more complex systems were
required. The first related to the need to reflect actual and national unit
prices, second the need to provide proper controls and a third related to
providing online access to benefit statements with a sufficient degree of

particularity.

Kamionsky pointed out that for all Deloitte’s efforts all members got was a

value with no supporting detail. (Pines and Sacks have already alluded to

this in their sworn affidavits).

The Rebuild did not achieve its objectives:

The Rebuild as per the engagement documentation from Deloitte (see item
75(b) pg 75 and Item 7(b) pg 63) was an exercise to produce a correct set
of member records and to facilitate the matching of the assets and
liabilities of the Funds. Kamionsky argued (based on the aforesaid
information) that the member records produced are incorrect and as far as
an asset liability match is concerned it is evident from the actuarial
valuations of the Funds post the Rebuild (Items 110 and 111) that there is
an asset liability mismatch after the Rebuild. Hence the Rebuild did not
achieve its objectives and therefore the R20 million in total spent on the

Rebuild was fruitless and wasteful expenditure.

Kamionsky highlighted the irony of the situation: “Botha, Lepar and Smith

had stated at some point that the Funds would be paralysed if they did not
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do the Rebuild — in fact it was the total opposite — the Rebuild totally and
permanently paralysed the funds and the Funds were never again able to

properly pay withdrawals and eventually had to be put into liquidation.”

The allegation of maladministration:

It is common cause that after the Rebuild some of the members lodged a
complaint with the Pension Fund Adjudicator and two decisions

concerning the merits of the Trustees actions emanated from that office.

It is also common cause that the Trustees appealed both decisions to the

High Court.

In the appeal the Trustees’ defence, Kamionsky asserted, rested on the
allegation that there was maladministration by Dynamique. Kamionsky
argued that the onus rests on Botha, Lepar and Smith to prove that there
was maladministration. It is common cause that the civil onus is
discharged on a balance of probabilities. Kamionsky expanded on why he
contended that maladministration was never proven on a balance of

probabilities.

Impossible that the Dynamique records were in a mess:
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Kamionsky categorically denies that the Dynamique records were in a
mess. He pointed out that Dynamique gave online access to their records
to all parties (the members, employers and brokers). The online access
showed contributions paid, charges levied, investment portfolios, and fund
values etc. — everything that is needed to confirm whether the records are
correct. Dynamique also issued annual benefit statements to all the
members via the brokers and employers. The records were regularly
checked by all these parties and explicitly or implicitly signed off by all

these parties. Therefore by definition they were correct.

Further information in support of this contention was provided at page 22
and 23 of Kamionsky’s submissions. Kamionsky ended by saying that the
allegation of maladministration on his and Dynamique’s part was simply

not true.

Some level of errors expected:

Kamionsky conceded that Dynamique did make mistakes from time to
time. He stated further that when it comes to pension fund administration
the nature of the beast is that it involves manual processes and people can
and do make mistakes which would invariably be corrected upon

discovery.
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Kamionsky elaborated that mistakes were generally few and could not

always be laid at the door of the administrator.

Kamionsky stated at page 24 of his written submission that: “The bottom
line is that the Rebuild uncovered no material errors and there is not a
single participating employer where the Deloitte findings justifies the
decision by Botha, Lepar and Smith to discard the records and redo

everything.”

The civil lawsuit brought against Kamionsky:

Botha, Lepar and Smith in their capacity as Trustees instituted a civil law
suit against Kamionsky claiming that he was responsible for the full loss of

R18, 2 million suffered by the members as a result of the Rebuild cost.

Kamionsky firmly refuted any wrongdoing on his part. He also mentioned
that at the time the lawsuit against him was withdrawn (approximately 2.5
years after it was initiated), it was still at the Particulars of Claim (POC)
stage as the POC were capable of exception due to the POC being vague

and lacking the necessary averments to succeed.

Claims were made against Kamionsky in his capacity as a trustee and in
his capacity as a director and Kamionsky dealt with both in his

submissions.
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93. In respect of the claims against him in his capacity as trustee and director

Kamionsky mentioned and elaborated on the following:

No specifics were provided;

The allegations were baseless. The Trustees alleged that Kamionsky
failed to ensure that adequate professional indemnity insurance was in

place during the tenure of Dynamique.

As a trustee Kamionsky had a responsibility to ensure that the Funds
had adequate insurance from their inception however when a claim
was lodged at the time of the Rebuild, it turned out that Botha, Lepar
and Smith had allowed the policies to lapse by not paying the

premiums due on the policies (More about this later)

The claim referred to the selling of the business. The sale of the
business had no bearing on his capacity as a trustee but related to his

role as a director.

Kamionsky quipped that he had once heard the comment made that the
reason he wanted to sell the business (Dynamique) to Aon was that he
was aware that there were problems with the administration.

Kamionsky explained that he did not want to sell the business but in
the end after much persuasion by his fellow director David Lepar he
felt it was the right thing as Dynamique had grown big and needed the

backing of a big financial services player to take it to the next level;
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No valid argument is set out in the POC as to why there was a need for

the Rebuild;

The Pension Funds Act imposes duties on the board and not on

individual trustees.

Even if there was maladministration (which is denied) the trustees are
liable jointly and severally for this alleged maladministration. Botha
(i.e. one of the Trustees who commissioned the Rebuild and who
instituted the lawsuit against Kamionsky) was Kamionsky’s fellow
trustee on the Funds at all material times over which they alleged the
maladministration took place. Kamionsky elaborated on why he
believes that Botha held a greater responsibility in policing the

administrator. (See page 26 of Kamionsky’s submissions)

Can a Trustee be held liable for maladministration?

Kamionsky argued that when Botha and Lepar instituted the lawsuit
against him they claimed that he was liable in his personal capacity as
a trustee for the maladministration of the Funds but in the Pension
Funds Adjudicator appeal when they were the ones effectively being
held liable they argued that a trustee can’t be held liable for

maladministration. He posed the question: “So which is it?”

Claim brought i.t.0 Section 424 of the Companies Act, no 71 of 2008.
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Kamionsky argued that section 424(1) of the said Act requires that: -
any business of the company must have been or is being carried

recklessly or for fraudulent purpose: or

- any other person was knowingly a party to the carrying on of the

business in the manner aforesaid:;

- the company must have incurred debts and liabilities. Kamionsky
argued that Dynamique had not incurred any debts or liabilities
as the Funds were never a creditor of Dynamique i.e. no claim
against Dynamique was ever established by the Funds and hence
Dynamique never owed the Funds any money. Kamionsky
asserted that there was no valid basis for the trustees to have

instituted this claim against him in his capacity as a director.

The allegations were generally baseless. More detail is found at page

27 of Kamionsky’s written submissions.

Kamionsky was one of 8 directors. No motivations were provided why

he was singled out for legal action.

He could not be responsible for the full loss.

Suing Kamionsky was premature. Botha and Lepar did not wait for the
outcome of arbitration (a mandatory clause in the fund administration
agreements) and unilaterally decided there was maladministration by
Dynamique and that Kamionsky was personally liable for this

maladministration and they instituted the civil lawsuit against him.
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e Why Kamionsky paid a settlement. Kamionsky explained that in 2013
he entered into an out of court settlement of the lawsuit against him
with the Funds. The settlement was entered into without prejudice and
without any admission of wrongdoing. The only reason he did so was
for commercial reasons in order that he could get on with his life as he
had a family to provide for and he had a job offer that was subject to
the lawsuit against him being settled. Kamionsky contended that the
amount he paid as a settlement (R1 million) was extremely small in
relation to the amount he was being sued for and was most certainly

not an admission of guilt.

Why the Funds insurance did not cover the loss

94, In short, as already mentioned earlier, Kamionsky alleged that the Trustees

caused the insurance to lapse due to the non-payment of premiums.

95.  The Trustees did not deny that they had not paid the insurance premiums
but they sought to escape liability. Kamionsky deals with the sequence of

events in his submission and reaches the following conclusion:

95.1 “The Rebuild is commissioned in June 2010 at which time
there are no exclusions to the policy. Botha, Lepar and Smith
however, do not notify the insurer of the event at that point,
instead they only notify the insurer more than 6 months later at

which time they are in the next policy period and it then
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emerges that the premiums were not paid for that period and
the policy has lapsed. The Funds then agree with the insurer a
reinstatement of cover for the period commencing 1 August

2010, however this is subject to the Rebuild being excluded.”

Botha, Lepar and Smith claim that the policy would have been repudiated

for other reasons.

The Trustees also sought to pass blame onto the administrator Aon for not
paying the insurance premium and did not disclose the non-payment of

insurance premiums to members or Kamionsky himself.

Kamionsky elaborated that what happened was that the new Trustee
(Rollason) refused to give him any information on the trustee indemnity
policies and instructed the insurer not to give him any information.
Kamionsky advised that he had to bring an application in the High Court
compelling the trustees and the insurer to give him information on the

insurance policies.

The application was successful and it was only then that Kamionsky
uncovered the non-payment of premiums by Botha, Lepar and Smith.
Kamionsky stated categorically that he was the one who exposed the non-
payment to members which caused the Funds to come clean and also
disclose the non-payment. This disclosure was only made after Botha,

Lepar and Smith had resigned as trustees.
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Kamionsky deposed that the Trustees mislead the High Court by failing to
disclose their non-payment of the premiums in their subsequent Appeal. It

was he that brought this information to the attention of the Court.

The bottom line for Kamionsky is that the non-payment of premiums left
the members with no chance of the insurer picking up the cost of the
Rebuild meaning that the Members had to pick up the entire cost

themselves.

The Pension Funds adjudicator complaint

Kamionsky explained that some brokers who had clients in the IF
Umbrella Funds got their participating employers together and they hired a
lawyer who assisted them in bringing an Adjudicator complaint against the
Trustees. The complainants’ asserted liability on the part of the Trustees

in respect of the alleged maladministration.

The Adjudicator issued a determination saying that it was wrong to have
deducted the R20 million costs from the Members and that the Funds must
reimburse the Members. The Trustees then went to the High Court to
appeal this determination on the basis that the Funds could not reimburse
the Members due to the money having already been spent and the High
Court set aside the determination and sent the members back to the

Adjudicator.
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The Adjudicator then issued a second determination finding that Botha,
Lepar and Smith were liable and should reimburse the Funds/Members for
the loss they suffered. This second determination then gave rise to the

final Appeal by Botha, Lepar and Smith.

Kamionsky mentioned that he was not cited as a Respondent in the Appeal
and he felt obligated to intervene as an interested party so that he could
provide meaningful input to the High Court. Kamionsky’s application

proved successful and he was joined as a co-Respondent.

The Appeal eventually came before a judge in May 2018. None of the
complainants (i.e. the Member participating employers who had lodged the
Adjudicator complaint) were at that point still opposing the Appeal. The
only complainant who had actually opposed the Appeal, was the
participating employer Dell Computers, however they withdrew their

opposition prior to the hearing.

On the day of the hearing Botha, Lepar and Smith arrived with their legal
representatives comprising 3 advocates and a number of attorneys. Right
at the outset the Trustees’ counsel made a submission to the judge that due
to no complainant being there to oppose the Appeal the complaint had
effectively been withdrawn and the judge accepted this argument.
Kamionsky indicated that he was in court at the time trying to fight for the
Members but the judge stated that he was not one of the complainants who

had brought the complaint and hence, notwithstanding his presence and the
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fact that he was a co-Respondent; the complaint was effectively regarded

as withdrawn.

The matter was disposed of without any arguments whatsoever having

been heard regarding the actions of Botha, Lepar and Smith.

The actions of Rollason in the Appeal

Kamionsky highlighted three aspects inherent in the actions of the new
Trustees. Firstly, Rollason provided no support to the Members who

wanted to lodge a complaint against the old Trustees.

Secondly, Kamionsky argued that it was clear from the submissions made
by Rollason in the Appeal (see Item 41(b) pg 38 and Item 80(b) pg 70) that
Rollason was arguing that the old Trustees should be excused from
liability i.e. he effectively opposed the Members trying to hold Botha,
Lepar and Smith accountable. This despite Rollason being legally and
morally bound to look after the interests of the Members and being paid by

the Members.

Kamionsky asserted that Rollason was a fellow trustee of one of the
former trustees on at least one other set of funds called the Abacus Funds
(see Annexure TK11). In other words Rollason and this other trustee were
colleagues. They were colleagues up to at least the 29/4/2016 (see
annexure TK11 confirming this date) and from as early as 4/11/2009

(being the earliest date Kamionsky had seen them mentioned as co-trustees
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of the Abacus Fund). This period covers the entire time when the Rebuild
was first commissioned to the time Rollason joined the Funds as a Trustee
to the time Members were wanting and taking legal action against the
Trustees to the time Rollason was intervening in the Appeal to assist the

Trustees.

This constituted a material conflict of interest which was never disclosed

to the Members.

Kamionsky also argued that the Pension Funds Act specifically outlaws
conflicts of interest which clash with Board Members fiduciary duties and

their ability to think and act independently.

This conflict of interests was not disclosed to Members and the Members
were also not informed that Rollason had intervened in the Appeal to

effectively block members and assist Botha, Lepar and Smith.

Kamionsky provided context on just how easy it was for Botha, Lepar and
Smith to resign and leave without any actions being taken against them by

the Trustees that took over from them.

In closing his submissions Kamionsky provided some argument that
Botha, Lepar and Smit and indeed Rollason may have personally benefited
from the Rebuild. Anomalies in the version of events at the Appeal were

highlighted and Kamionsky concluded by demonstrating that the



116.

117.

118.

36

abstention of a Trustee in a voting process does not exculpate them from
liability for decisions taken by the other trustees. The Trustees are all co-

principal debtors in solidum.

Submissions from Botha, Lepar and Smith

No submissions of any kind were received from the erstwhile Trustees of

the Dynam-ique SA Umbrella Funds and the IF Umbrella Funds.

Submissions from Rollason

No submissions of any kind were received from Rollason.

Submission from Deloitte

Deloitte as a third party vendor to the trustees were not formally advised of
the Commission by the Commission and no submissions were received

from Deloitte.

General reconstruction of versions contrary to Kamionsky’s version
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Many of the assertions of Botha, Lepar and Smith have mostly been
gleaned from court papers and minutes of meetings. Kamionsky has
referred to most of these assertions in his submissions and has also
provided detailed replies or responses thereto. It is not my intention to
repeat everything again. | will refer to specific aspects of Botha, Lepar
and Smith’s versions that may not already have been touched upon in my

survey of Kamionsky’s submissions.

Botha et al at Clause 88 of their founding affidavit in the Pension Funds
Adjudicator Appeal (see Item 1 pg 51) appear to impute liability for the
rebuild onto Aon. The relevant portion states: “from the minutes it must
be concluded however that Aon was of the opinion as administrator of the
funds that an asset liability matching/rebuild project was necessary.”
Kamionsky asserts that the minutes do not say this and that it is clear from
the minutes that the decision to do the Rebuild is driven by Botha, Lepar

and Smith themselves.

Aon’s lawyer subsequently confirmed at item 75(b) pg 12 at paragraph 4
of his letter that the decision for the rebuild was a decision by the Trustees

and not Aon.

In addition in the minutes of the meeting held on the 26" May 2010 (Item
7(b) pd 52) it states that Aon were prepared to go ahead with the values
received from Dynamique if Botha, Lepar and Smith approved them doing

so, however, Botha et al refused them doing this and the minutes state:
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“The trustees confirmed that these values were not accurate and could not
be accepted — it was resolved that a rebuild exercise is definitely required,
subject to a more reasonable cost. According to Kamionsky it is clear that

Botha et al insisted on the Rebuild and not the Administrator Aon.

Further, according to Kamionsky, nowhere in the minutes does it state how
Botha, Lepar and Smith came to the conclusion that the values were not
accurate and nowhere does it state what qualifications Botha, Lepar and

Smith possessed that made them qualified to make such a determination.

On the question of costs for the Rebuild Botha, Lepar and Smith’s own
version of events at the trustee meeting of the 26" May 2010 (see ltem
7(b) pg. 55) states that a cost of R8 million to R11 million would be
reasonable. Kamionsky refers directly to their own implicit concession

that the Deloitte cost of R18.2 million was excessive.

Analysis of the parties submissions and ultimate findings
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Put simply and succinctly I am not convinced that any material evidence
has been adduced that the Dynamique records were decrepit, inaccurate

and in disarray at the time they were handed over to administrators Aon.

The submissions made by Kamionsky are detailed and concise at the same
time. His submissions accord with the general probabilities that apply in
civil disputes. The written submissions of Ms Penny Stolterfoht, Ms Lisa
Pines and Mr Mervyn Sacks speak to their high regard for Kamionsky’s

quality of work in general.

Mervyn Sacks corroborated Kamionsky’s sworn testimony that
Dynamique provided online access to their member records and monthly
pre-billing statements. Sacks emphasized that he and his staff were very
hands on and closely scrutinized the records of Dynamique and were
satisfied that for the most part, the records were correct. It is highly
probable that with this level of accessibility those problem areas could
have quickly been identified and addressed. It is equally probable that
transparency fostered an increased level of accountability on the part of
Kamionsky and his subordinates. Obviously Kamionsky cannot be held
accountable for problem areas that may have arisen after the sale of the

Dynamique book to Aon.

Stolterfoht, in her affidavit, mentioned that Dynamique were behind in
their audits but the said audits were receiving attention and the FSB had

granted the required extensions to attend to outstanding work. Stolterfoht
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makes no mention of problem areas with Member records whilst
Dynamique and Kamionsky were in charge. | find her account of events to
be open and consistent with a clear ring of truth. Stolterfoht clearly has no
axe to grind with any of the relevant parties and | accept her version of
events. Stolterfoht testimony accords with that of Kamionsky in that both
concede that mistakes happened, the records were not perfect but also that
the current state of the records shows no signs that they were mismanaged

as alleged by Botha et al.

When Aon bought the Dynamique Member book it is reasonably to be
expected that they did their due diligence before releasing payment to
Kamionsky. In addition Botha et al did not do anything that one would
have expected of someone who harboured concerns about member records.
They did not call for a funding check or for a review of the values or for a

hold to be put on payment of withdrawals.

Ms Wendy Smith, the then Director of Special Services at Deloitte makes
a number of concessions in her report to Botha, Lepar and Smith. She
firstly indicates that the brief was limited to scope of work provided by the
Trustees, the information made available to them and certain methodology

assumptions.

A further concession is made that the Deloitte work does not constitute an

audit or a review of International Standards of Auditing (ISA) and they do
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not express any opinion on the work performed or on any of the

information contained in the report.

In other words, Deloitte were happy to accept the brief of R18, 2 million,
reconstruct the records as they were given them and express no view on
the relative accuracy of the records they were asked to reconstruct or
rebuild. | find that the Deloitte Report thus provides no corroboration for
Botha, Lepar and Smith’s various assertions that the respective fund’s
values were inaccurate during the course of Kamionsky’s tenure at

Dynamique.

Stolterfoht’s unchallenged sworn affidavit cites the probability that
administrator Aon may have neglected records after the sale of the
Dynamique book to Aon and may have omitted to mention the extent of
their neglect to Botha et al. It is not improbable that if there were
problems with the Aon records that these occurred after the sale of the
business had been concluded. The temptation on the part of Aon to keep
quiet and allow the blame to fall on Dynamique and Kamionsky for the
short comings in member records may have been simply irresistible given

the legal consequences that might have and indeed did follow.

It is common cause that Botha et al were not experts in assessing the
quality of member records and did not engage experts in the field to give

an independent and objective opinion on the state of the said records
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before resorting to an expensive spend. It was highly irresponsible to ask
Deloitte to undertake the Rebuild without establishing some justification
for spending Members’ money. Deloitte was never going to pass up the
opportunity to do the Rebuild considering that they were able to generate
high fees with virtually zero accountability. It is almost certain that had the
Trustees observed the age-old practice of obtaining three quotes, that they
could have obtained a cheaper one. Without too much effort Kamionsky
was able to source a substantially cheaper quote from a service provider
with far more experience and credibility in the pension administration

realm.

| find that Botha et al were grossly negligent in their assessment of the
situation and by authorising Deloitte to do the work at the rate that they

did.

I am unable to make a determination on whether Botha, Lepar and Smith
were motivated by self-interest in authorising the excessive payments to
Deloitte. The arguments put forward by Kamionsky that they may have

been are not without persuasion.

The ultimate insult to Members was the fact that the unnecessary charges
could have been completely avoided had adequate insurance been in place
to cover the contingencies that Botha et al ostensibly faced. | reject Botha
et al argument that an insurance claim would, in any event have been

rejected and the insinuation that administrator Aon were negligent in
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keeping the policy up to date. This is a smoke screen to cover up the
trustees’ negligence in failing to maintain adequate insurance cover. There
is adequate evidence to show that the failure to renew the relevant
insurance policy took place during the course of Botha et al tenure as
trustees. It was only due to concerted effort on the part of Kamionsky
(including yet another High Court application at his own expense) that
knowledge of the lack of insurance cover came to the attention of the
Members at all. Clearly Botha and company once again failed in their
fiduciary duty to act in Members best interests by keeping them informed
of developments and further they withheld vital information from the High

Court in their pleadings and heads of argument.

Botha et al made no attempt to examine Aon’s role in the accuracy of
member records and were quite content to lay the blame at Kamionsky’s

door.

Stolterfoht speaks to the aversion which trustee Lepar had towards
Kamionsky. It is not improbable that this aversion could have fuelled
Lepar and his co-trustees to pursue unjustified legal action against
Kamionsky in his capacity as trustee and director. What better way to keep

the spotlight off their own shortcomings.

The actions of follow up trustee Rollason are equally reprehensible in that
there was clear action on his part to cover the tracks of Botha et al and

ensure that Botha et al were able to exit without a shred of accountability
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for the gross negligent use of Member funds. I accept Kamionsky’s
testimony that the long-standing relationship between the former trustees
and Rollason probably contributed to a conflict between their personal

interests and their fiduciary duties to the Members.

It is common cause that settlement agreements are made without prejudice
i.e. without admission of liability. Nothing can be read into the legal
actions initiated by Botha et al and Kamionsky’s subsequent settlement of
the matter for R1 million. Kamionsky’s cited reasons for settling at all are
sufficiently persuasive. The mere spectre of impropriety is undesirable for
a professional person such as Kamionsky and when a prospective client
refuses to do business with you unless you settle outstanding disputes, you
are well advised to settle them without any admission of liability and

quickly. That is precisely what Kamionsky did.

It seems probable to me that this “Commission of Enquiry” is the closest
that the saga will come to a final pronouncement or ratification on the
merits. The matter was twice heard by the Pensions Funds Adjudicator
and in both cases the decisions went in favour of the Members who
instituted the enquiry and against Botha et al. So in reality two
independent adjudicators have already ruled on the matter and the

Trustees’ actions were found to be wanting.

Unfortunately, the decision of the Pension Funds Adjudicator is not final

and is subject to appeal i.t.0. the relevant provisions of the Pension Funds
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Act and that is precisely what Botha, Lepar and Smith pinned their hopes

on. I refer specifically to the second appeal.

What happened thereafter is almost predictable. Botha, Lepar and Smith
having access to superior resources were able to engage the services of an
attorney and up to three Counsels. By the time the pleading stage had
closed and the matter had been enrolled for trial the appeal enquiry seemed
one sided. None of the cited members had the resources (or inclination on
their own) to defend the appeal. Kamionsky took up the fight on his own
and on their behalf (having done this on numerous occasions before). The
Court understandably did not see Kamionsky as a genuine complainant to
the appeal and accepted Counsels’ arguments that the members had
effectively withdrawn their appeal. On this purely technical aspect the

appeal was upheld.

This case is a prime example of how the legal system almost unwittingly
denies the ordinary man in the street true justice. Better-resourced
individuals are able to gain a perceived victory over less resourced
individuals. The perception of victory is created although none is actually
achieved. The system permits perceptions of victory to manifest on
occasion instead of ensuring that a final resolution on the merits is
convincingly achieved one way or another. This is a fault in the legal
procedure system and regrettably will not easily be altered in the short

term.
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Kamionsky has fought a long, hard and may | say gallant battle. Whilst
obviously concerned about his own professional reputation Kamionsky has
laboured tirelessly to vindicate the interests of members of the Dynamique
and other funds who for unpersuasive reasons had a combined value of
approximately R20 million subtracted from their fund values. This to fix a
problem that was not proven to be a problem at all and/or certainly not a
problem for which Kamionsky can be held accountable (personally or

otherwise).

It is doubtful whether any further legal action can flow from my findings
given the passage of time. It is however possible to provide peace of mind
and a sense of closure to some and a perpetual stab of violated conscience
to others. This with the relatively permanent record of account that the

internet provides to these findings.

M.A HAWYES
CHAIRPERSON

DYNAMIQUE COMMISSION OF ENQUIRY
6" DECEMBER 2018



